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Foreword

This issue of the BuLLETIN contains a list of court days for 1966 in the
various district courts of the state of Kansas.

Difficulty encountered by attorneys practicing in Kansas under the new code
of civil procedure, which became effective January 1, 1964, in bringing the
record to the Supreme Court on appeal has prompted members of the Supreme
Court to see if further efforts could be made to educate the members of the
Bar in this matter. Pursuant to request by the Supreme Court the Judicial
Council has turned to a former member of the advisory committee which was
instrumental in drafting the new code of civil procedure. This member later
became the reporter for this committee in the drafting of the “Rules Relating
to Appellate Practice” under the new code. This issue of the BULLETIN, there-
fore, contains an informative article entitled “Another Look at Civil Appellate
Procedure” written by Emmet A. Blaes, a practicing attorney and a member of
the Wichita Bar Association.

Emmet A. Blaes was born April 18, 1907, on a farm near Cherryvale, Kansas,
the youngest of eleven children of Mr. and Mrs. Mathias Blaes, both now de-
ceased. He was married October 8, 1933, to the former Anna R. Kranda of
Omaha, Nebraska, They have three children, Charles E. Blaes, St. Louis Uni-
versity, St. Louis, Missouri, Robert E. Blaes, Wichita, Kansas, and Elizabeth
Ann Blaes, St. Louis University, St. Louis, Missouri. The Blaes presently make
their home at 2360 McLean Boulevard, N. W., in Wichita.

Elementary education at St. Francis Zavier Parochial School at Cherryvale,
Kansas. High-school education at Conception College and Academy, Concep-
tion, Missouri. Pre-legal education at Kansas State Teachers’ College, Pittsburg,
Kansas. Law school at Creighton University, Omaha, Nebraska, graduating
with an LL. B. degree in June, 1931.

Admitted to the practice of law in 1931 both in Nebraska and Kansas, and
subsequently in the Federal Courts, including the Supreme Court of the United
States. Commenced practice of the law as an associate in the then firm of
Jochems and Sargent, Wichita, Kansas, on November 1, 1931. Admitted as a
partner in the firm on January 1, 1936, at which time the firm name was changed
to its present name, Jochems, Sargent and Blaes. Became senior partner of the
firm in February, 1960, at the death of the then senior partner, the late W. D.
Jochems, former associate justice of the Supreme Court of Kansas. Firm pres-
ently consists of fourteen active attorneys. Mr. Blaes is a member of the
American, Kansas and Wichita Bar Associations, and served on the Advisory
Committee to the Judicial Council of Kansas in the work of revising the Kansas
Code of Civil Procedure, which was enacted into law in the 1963 session of the
legislature. He was also draftsman for the same committee when it was com-
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missioned to prepare the Rules promulgated by the Supreme Court January
1, 1964.
Business and civil activities:

Member of the Board of Directors of Union National Bank of Wichita,
Wichita, Kansas; Excel Packing Company, Inc., Wichita, Kansas; Enmar, Inc.,
Wichita, Kansas; Metropolitan Development Company, Inc., Wichita, Kansas;
and others.

Also, member of Board of Directors of Wichita Chamber of Comerce and
of the Wichita Urban League. Member of National Citizens Committee for
Community Relations. Former chairman of Wichita Community Welfare Coun-
cil; and member of Wichita Country Club and Wichita Club.

Fraternal and religious activities:

Member of Elks and of Knights of Columbus.

Member of Delta Theta Phi and Phi Kappa Theta.

Former State Deputy of Knights of Columbus.

Former President of National Council of Catholic Men.

Honored by the late Pope Pius XII with Knighthood in the Order of St.
Gregory.

Recipient of Benemerenti Medal.

Recipient of Sacred Heart College, Wichita, Kansas, Catholic Action Medal.

Recipient of Honorary Scroll for Catholic Action from Conception College,
Conception, Missouri.

Past President of Catholic Action Committee of Diocese of Wichita, Wichita,
Kansas, which later became the Wichita Diocesan Council of Catholic Men,
and its first president.

Member of Board of Trustees of St. Benedict’s College, Atchison, Kansas.



Another Look at Civil Appellate Procedure

When the Journal of the Kansas Bar Association (Spring, 1964) published
The New Look in Appellate Procedure, the appellate rules had just recently
become effective. No experience had developed under them. Now that the
rules are almost two years old, the suggestion has been made that we take
“another look.” Hence, this article.

Essentially this will merely be a rewrite of the Journal article. Nothing said
then will be changed now. But some of the things that were said then can now
be documented. Others do not seem to have been made clear in the first article
and will be spelled out now in greater detail. As was pointed out before, the
most significant changes wrought by Rule 6 lie in three areas as follows:

1. A revision of the time schedule for the progression of the appellate steps.

2. The retention of the jurisdiction of the district court for many of the
appellate steps.

8. The requirement that the preparation of the appellate record be a joint
effort between appellant and appellee.

These three areas will again be discussed and, in addition to them, a few
miscellaneous items.

Tue TiME SCHEDULE

Appended hereto is republished the Table of Illustrative Steps under Rule 6
for preparation of the record and briefs on appeal. The “Steps” referred to
therein will be repeatedly alluded to hereafter. Its distinguishing characteristic
is that the time for each Step in the appeal is geared to the completion of the
preceding Step. For instance, the due day for the appellant to prepare the
Record on Appeal cannot arrive before the court reporter has completed any
necessary transcript of oral testimony. Again, a case cannot be set for oral
argument in the Supreme Court until after the briefs have been completed and
filed. No longer is there the anomaly of being compelled to ask for extension
of time on grounds beyond the control of counsel.

Here, however, a word of caution is imperative. The pace of progression of
the Steps of the appeal is not an easy one. It is a pace designed to expedite the
appeal rather than to slow it down. Each party is allowed only twenty (20)
days to identify and to prepare the material that is to be printed for the Record
on Appeal. Thirty (30) days are then allowed for the actual printing and
docketing. The time allowed for preparation and filing of briefs is only twenty-
five (25) days for each party. When the prescribed time proves insufficient
for any appellate Step, the only recourse is an application for an extension of
time to the proper court as hereinafter discussed.

Experience to date indicates that extensions of time have been liberally
granted. Presumably, this will continue to be true whenever reasonable grounds
for an extension of time exist. It probably would be presumptious, however,
to expect that extensions will follow as a matter of course after the Bar has had
a reasonable opportunity to become thoroughly familiar with the new procedure.

The sanctions that compel observance of the requirements of the time sched-
ule are serious. Under Rule 6 (g) an appellant who fails to complete any
necessary step to the docketing of the appeal within the time provided, or as
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extended, has abandoned his appeal. Upon a finding thereof by the district
court, the judgment appealed from becomes final and costs to date are assessed
against the appellant. Lest this become too harsh a result, reasonable notice
to the affected party is required by the Rule, and thus he would still have an
opportunity to obtain an extension of time if the circumstances justified.

Failure of an appellee to complete a Step permitted to him amounts to a
waiver of that Step, and thereupon the appellant may proceeed without waiting
for the Step to be taken. )

The question has arisen as to whether an application for an extension -of
time, if the same is to be effective, is required to be made before the prescribed
time expires. Nothing in the Rules so indicates, and in fact the contrary was
held in a preliminary order in an unreported case, Meyer v. Vehicle Department,
No. 44159. See also K. S. A. 60-206 (b). Naturally, however, an extension of
time is much less probable if through indolence or otherwise the applicant has
let the prescribed time go by without taking any steps to protect his cause.
Furthermore, conditions could very well be attached to an extension tardily
requested. For instance, if an appellee failed to designate additional material
for the record within his allowed twenty days (Step 5) and the appellant had
already commenced the printing of the record (Step 6), an extension should
be granted to the appellee only on condition that he reimburse the appellant
for the extra cost encountered with the printer.

Apparently, there exists considerable confusion in applying the time table in
situations in which there are various appeals in the same case. Normally,
multiple appeals would never be taken on the same day, with the result that the
commencement of the time table is different for each appeal. The possibility of
this situation is greatly increased by the liberal Code provisions for joinder of
claims and parties (K. S. A. 60-213, 60-218, 60-219, 60-220).

This situation is specifically dealt with in Rule 6 (k). All such appeals shall
be docketed and heard as one case unless the Supreme Court orders a separa-
tion. The time table for the first five appellate Steps applies separately for each
separate appeal or cross-appeal. But then Step 6, the reproduction of the record,
will not come due until after the first five Steps have been completed for all of
the separate appeals, cross-appeals, etc.

A simple example should illustrate the procedure. Jones sues Smith and
obtains a judgment on February 1. Smith serves a notice of appeal on March 1,
and thus starts the time table operating as to his appeal. It requires a transcript
of oral testimony which Smith is required to order (Step 2) within ten days,
but which will not be completed by the court reporter for three months. On
March 15, Jones files notice of a cross-appeal under K. S. A. 60-2104 (h) in-
volving only a jurisdictional point and not requiring a transcript of oral testi-
mony. Accordingly, in the cross-appeal Steps 2 and 3 are unnecessary and
Step 4, i. e., his Statement of Points relied upon and his Designation of Record
are due on March 25; and within twenty days, Smith, the cross-appellee, will
owe his Designation of any additional matter for the récord on the cross-appeal.
That will be the middle of April and everything will have been done to prepare
the Record on the cross-appeal short of its reproduction. But the cross-appeal
will now have to wait for the time table on the principal appeal since the
transcript is still in the process of preparation and will not be completed until
early June. ‘When it is completed, Steps 4 and 5 will be coming due on the
original appeal, and not until they are completed will the two separately run-



70 Jupiciar. Counci BurLLETIN

ning time tables begin to coincide, that is, when the single Record is due to
be reproduced covering both appeals (Step 6).

A matter related to what has just been said about multiple appeals indicates
the need for an especially urgent caution. Failure to understand the full import
of K. S. A. 60-254 (b) could be disastrous. It reads:

“When more than one claim for relief is presented in an action, whether as
a claim, counter-claim, cross-claim, or third-party claim, the court may direct
the entry of a final judgment upon one or more but less than all of the claims
only upon an express determination that there is no just reason for delay and
upon an express direction for the entry of judgment. In the absence of such
determination and direction, any order or other form of decision, however
designated, which adjudicates less than all the claims shall not terminate the
action as to any of the claims, and the order or other form of decision shall be
subject to revision at any time before the entry of judgment adjudicating all
the claims.” (Emphasis supplied.)

This clearly means that a decision on some but not all of multiple claims is not
a “final decision” under K. S. A. 60-2102 (a) (4) and hence, is not appealable
(1) unless the district court makes the express determination and gives the
prescribed express direction, or (2) until the entry of a judgment adjudicating
all of the claims in the action. An earlier notice of appeal would be premature
and would subject the appeal to dismissal. If, in the meantime, a final judgment
had been entered and the correct appeal time had gone by, an aggrieved party
would be denied appellate review of the earlier ruling!

This section is another instance of the Code’s overall plan to get all related
matters into a single proceeding, even in appellate proceedings. If, on the ad-
judication of a single claim, there is important reason why the appeal should
proceed without awaiting adjudication of the remaining claims, care must be
exercised to see that the proper determinations are made in the district court.
If they are not made, even more care must be exercised to be certain that a
notice of appeal is not prematurely filed.

District COURT SUPERVISION

By now it is reasonably well known that the mere filing of a notice of appeal
does not instantaneously transfer all jurisdiction over further proceedings to the
Supreme Court. Normally, not until the completion of Step 6, that is, the filing
of twenty copies of the reproduced Record on Appeal with the Clerk of the
Supreme Court and payment of the docket fee of $35.00, does the Supreme
Court have anything whatsoever to indicate even the existence of the appeal.
All proceedings towards making up the Record on Appeal have remained at
the district court and counsel level until then. The one exception is the situation
in which some intermediate order is sought before the Record on Appeal has
been completed. More about that later.

The occasions for the exercise of the district court’s supervision in pending
appeals are expressly found in the Code or in the Rules. Unless so found, the
Supreme Court has the exclusive control. They are the following:

1. The entire matter of fixing the amount of a supersedeas bond before the
appeal is docketed, including the sufficiency of the sureties thereon. K.S. A.
60-2103 (d).

2. The necessary approval of the district court for an interlocutory appeal.

K. S. A. 60-2102 (b) and Rule 5.
8. The amendment of a point or points relied upon in the appeal. Rule
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6 (d). In this instance, in the absence of amendment by stipulation of the
parties, the trial judge has the power to permit an amendment but also to pre-
scribe terms which will be just for opposing parties. An example would be a
requirement for reimbursement of printing costs where an amendment of the
issues results in a waste of what has already been done.

The assessment against the appellee of the cost of including in a Record
on Appeal unnecessary matters, or unnecessarily causing testimony to be in-
cluded in question and answer form instead of being narrated. Rule 6 (h).
In this regard it is to be noted that the district court has no power to prevent
matters from being included in the Record on Appeal if any party insists, but
only to assess the advancing of the cost of reproducing the same on the appellee
if tﬁe court considers the inclusion unnecessary.

5. Granting permission for an appeal in forma pauperis and in such cases
determining how the appellant will be permitted to economically prepare a
Record on Appeal. Rule 6 (m). This is a power which the district court should
exercise with great discretion in an effort to balance the consideration of orderly
and adequate appellate procedure against the consideration of assuring appellate
review in the deserving case of an indigent whose rights, or lack of them, may
be in some reasonable doubt.

6. The settlement and approval for the Record on Appeal of a statement of
any proceedings had in the district court when no stenographic report was
made. Rule 6 (n).

The just assessment of the costs and expenses incurred by an appellee if
an appellant voluntarily dismisses his appeal. Rule 6 (0).

8. The approval of any statement on which an appeal is submitted in lieu
of a complete Record on Appeal. Rule 6 (p). This procedure is entirely novel
in Kansas appellate practice but has definite possibilities for the economic reso-
lution of bona fide questions of law when there is no substantial dispute about
the evidence in the trial court.

9. Lastly, but the one to be most frequently exercised, extensions of time
for the completion of any one of the first six Steps. Rule 6 (q). Here, particu-
larly, trial judges will have an opportunity to display their qualities of under-
standing, discernment, and patient firmness. They will no doubt be hard put
to discriminate between the application for an extension of time which stems
from indolence and lack of industry as opposed to one that is the result of the
complexity of an appeal, the multitude of demands upon a lawyer’s time, or
other reasonable and valid considerations.

As can be seen from the foregoing list, the instances in which supervision is
left with the district court are those which are either purely routine or which
by their very nature can best be handled at the district court level. They relieve
the Supreme Court personnel of a great amount of paper work that heretofore
existed thereby releasing the time of its personnel for the more weighty and
critical determinations.

There is only one other situation for district court participation in an appel-
late matter, and this one is the clerk rather than the judge. It is the certifying
of a partial record to the Supreme Court for the purposes necessary to a pre-
liminary application, e. g., a motion to dismiss an appeal. Rule 6 (j). The
procedure is quite simple. The applicant merely prepares a copy of as much
of the original record in the district court as is necessary for the Supreme Court
to have available in order to rule on the application. He gets the clerk of the
district court to certify to the correctness thereof and he causes it to be trans-
mitted to the clerk of the Supreme Court. Simultaneously, he files his motion
or application in accordane with Rule 7. To initiate such a matter requires the
docketing of the appeal. Accordingly, the applicant has to pay the docket fee
even though he is the appellee. His recovery of it will depend upon his finally
prevailing in the appeal and the then assessment of the costs.
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JoiNT PREPARATION OF RECORD

In the Spring, 1964, Journal article it was stated that the greatest innovation
effected by the new Rules was the necessity for joint effort between the appel-
lant and the appellee in the preparation of the Record on Appeal. It was antici-
pated that the new procedure would be difficult, not only because of its novelty,
but also because it initiated a new concept in collaboration, candor and re-
sponsibility on the part of counsel towards each other and towards the appellate
court. After a century of appellate advocacy in which each party was free to
try to get his own slanted version of the trial proceedings before the appellate
court, with often a confusing hodge-podge of abstracts, counter abstracts, sup-
plemental abstracts, etc., it was not going to be easy for lawyers to suddenly
agree upon a fair, objective and concise single Record on Appeal for the con-
venience of the appellate judges.

Experience has borne out what was then anticipated. More confusion has
been generated in this area of the new procedure than in any other. At the
same time, however, it is apparent that, once we have adjusted ourselves to
the new concept, the advantages and benefits to both the Court and the Bar
are very real. The difficulties that have become apparent to date cannot reason-
ably be attributed to any deficiencies in the Rules. They are rather the result
of simply not analyzing or following the Rules accurately.

In the light of various questions that have been asked and difficulties that
Thave been reported, and even at the risk of being repetitious, the process of the
preparation of the Record is here reviewed with some detail.

We assume for the purpose of this discussion that oral testimony is involved
and we commence the preparation of the Record at the completion of Step 3,
that is, the court reporter has delivered the transcript to the appellant who
ordered it.

Since the appellant is the party who is dissatisfied with the judgment below
and is seeking to change it, the Rules properly put upon him the burden of
assuming the initiative in the preparation of the Record. He is allowed twenty
days in which to prepare in typewritten form, file with the clerk of the district
court, and serve copies upon the appellee the following three documents, to-wit:

1. A designation of contents of Record on Appeal,

9. A narrative statement of the testimony,
3. A statement of points upon which he will rely.

At the same time, he must also file with the clerk of the district court a copy
of so much of the transcript as is necessary for the use of the appellee. Rule
6 (b).

It is impossible to over-emphasize the importance of the Statement of Points.
1t is in lieu of the old specifications of error. It informs the appellee what issues
are to be anticipated, and it thereby enables the appellee to judge the sufficiency
of the proposed Record on Appeal. Other issues will not be permitted except by
stipulation or order of the trial judge, or an issue going to jurisdiction of the
court over the subject matter. Rule 6 (d). Hence, the Statement of Points
limits the scope of the appeal, and its preparation requires a careful analysis
and planning of the appeal from the very beginning of the appellate Steps.

It is not amiss to point out again that a mere statement of the rulings ap-
pealed from is not what is contemplated. The judgment appealed from is
stated in the notice of appeal, not in the Statement of Points. The Rule itself
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makes this plain even to the extent of setting forth illustrative examples, and yet
cases have come before the Court indicating that this distinction has not been
grasped by some appellants. See Crowther, Administrator, v. Baird, 195 Kan.
134, 1. c. 139.

It is to be hoped that the critical importance of the Statement of Points
does not have the result of pressuring appellants to include all kinds of marginal
points just out of an excess of caution and with the thought that dubious or
inconsequential points can later be abandoneed. To do this would be unfair to
appellees, would often result in unnecessary expense by inclusion of unneces-
sary material in the Record, and would simply tend to clutter and befog the
whole appellate procedure. Rather, it is earnestly desired that the appellant
make an early analysis of his case, “aim his arrow at a bullseye,” and state his
points accordingly. If this is done, the Designation of Contents of the Record
on Appeal is comparatively a perfunctory matter. It is merely a list of those
pleadings, exhibits, portions of the testimony, etc., that bear on the issues to be
presented. Its purpose is simply to inform the appellee of all that the appellant
proposes to put into the Record so that the appellee can determine whether
something more may in his judgment be required.

Even though the Designation of the Record is comparatively simple and is
for informational purposes only, in the interest of fairness and economy it will
still require some thought and effort. For instance, while it would be easy
simply to list for inclusion “the testimony of the witness Bill Smith,” such a
designation would often result in the inclusion of a great amount of unnecessary
material. Better practice would be to pick out the portions of Bill Smith’s
testimony that would be necessary to the appeal. As a result, the designation
would be “All of the testimony of Bill Smith pertaining to what he observed
as he approached the scene of the accident;” or “The testimony of Bill Smith
limited to pages 100 to 105, inclusive, of the transcript.”

It is to be remembered that certain items are required to be included in the
record whether or not designated. Rule 6 (g). The better practice, however,
is to make the list a complete statement of the proposed record so that the
appellee will not be left to guess as to just what the appellant has in mind to
include. Portions of oral testimony should be listed even though the narrative
statement is filed at the same time.

The narration of the oral testimony is nothing new to Kansas. The old rules
also made it the preferred form for presentation of evidence on appeal. The
new rule does the same. In this regard, the Kansas rule differs from the Federal
rule. Under the latter, narrated testimony is permitted but not required. The
only thing that has been added by Rule 6 (¢) to the old procedure in Kansas
is that the appellant’s draft of the narrated testimony in typewritten form is
served upon the appellee along with the Designation of the Record and the
Designation of the Points so that the appellee can judge its sufficiency before it
is printed. Heretofore, the only thing that appellee could do was to present a
counter abstract in which he went over the same territory in question and
answer form of what the appellant had narrated. The purpose of the rule is to
eliminate this duplication.

Some confusion seems to exist as to what happens if the appellee is dissatis-
fied with the appellant’s narration. One case has come to light in which two
separate records were filed in the Supreme Court, one being a narration by the
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appellant and the other being a narration by the appellee. This, of course,
defeated the whole purpose of the rule.
Specifically, what the rule provides is:

“Within twenty days after the service and filing of the appellant’s designa-
tion of the record and his statement of points, any other party to the appeal
may serve and file a designation of additional portions of the record, proceedings
and evidence to be included, and may make. objections to a narrative statement
proposed by the appellant, or offer an alternative statement.” Rule 6 (d).

In other words, what the appellee can do is technically restricted to the
following:

1. He can accept the appellant’s proposed Record and narrative statement
as sufficient for the purposes of the appeal, in which event courtesy would sug-
gest so notifying the appellant so that the appellant can proceed immediately
with Step 6, the reproduction of the Record and docketing of the appeal.

9. He can submit a further designation of materials to be included in the
Record. If it includes further oral testimony from the transcript, the question
arises as to whether he or the appellant has the burden of preparing the narra-
tion of the additional testimony. On the basis that the appellant has the initial
duty of preparing the Record on Appeal, and since presumably the additional
material is necessary to the appeal, the duty of preparing the additional narra-
tion is probably the appellant’s. However, in actual practice, the appellee will
usually prefer to do it himself.

3. "He can object to the appellant’s narrative statement as being improper
or insufficient, in which event he has two alternatives: (a) He can submit an
alternative narrative statement for all or part of that provided by the appellant,
or (b) He can specify particular portions of the testimony which must be
included in question and answer form instead of by narration. In this event
he should specify the particular portions accurately by page and line, if neces-
sary, of the transcript.

The foregoing constitute the appellee’s performance of Step 5 on the attached
Appendix of Illustrative Steps. Assuming that the Rule is being observed with
technical accuracy by both sides, what next can or must the appellant do?

1. He can recognize the correctness of what the appellee has done and pro-
ceed immediately to the reproduction of the Record with the appellee’s re-
quirements incorporated therein. That is, the additionally designated materials
will be included, the alternative narrative statement prepared by the appellee
will be substituted for the one which the appellant first prepared, and questions
and answers substituted for a narrative statement where so required by the
appellee. He will not (as was actually done in one case) reproduce and d)(,)cket
two complete separate Records on Appeal, one prepared by the appellant and
one prepared by the appellee!

2. He can reject an alternative narration by the appellee, in which event
neither his own nor the appellee’s narration will be included in the Record but
the appellant will have to resort to the question and answer form of submitting
the testimony.

3. If he considers that the appeellee is improperly and unnecessarily making
the reproduction of the Record more expensive, he can apply to the district
judge to impose the advancement of the additional costs on the appellee. Rule
6 (h). In this event, it is to be noted that the district judge cannot compel the
appellee to drop his requirements. He can only compel the appellee to advance
the money for them.

The foregoing spells out, with a detail made necessary only by the apparent
confusion that exists, just what both parties can do in strict observance of the
letter of the rule. In actual practice, such “stand-offishness” should never occur.
The appellant should complete Step 4 in exact conformity to the rule. But
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Step 5 should be a completely informal and amicable exchange of ideas and
suggestions for arriving at a final Record on Appeal which is orderly, under-
standable, concise, and yet sufficient to get the substantial and good faith con-
tentions of both sides before the appellate court. The idea of good professional
relations can hardly tolerate less. In one case that has already been before the
Court, Bolyard v. Zimbelman, 195 Kan. 130, an appeal was actually dismissed
for failure of the appellant to take into account the requirements of the appellee
in the preparation of the Record.

Some lawyers have expressed a criticism for the whole idea of requiring
testimony to be in narrative style, voicing their preference to have all testimony
put in question and answer form. This objection seems to stem entirely from a
reluctance to assume the burden of narrating the testimony, but it ignores not
only the demands of economy but also an important factor in effective appellate
advocacy. At least for an appellant, an appeal is already well lost if he fails to
get the controversy before the appellate court in such a form that the appellate
judges are encouraged and able to understandably piece together the whole
story of what happened in the court below. Subconsciously they will lose heart
with an appeal the Record of which is cluttered up with questions and answers,
insignificant tidbits, repetitions, and meaningless “ohs” and “ahs” in verbatim
testimony. For the appellee, this may be fine, but for the appellant it is
disastrous.

The ideal Record on Appeal, the one that portrays true professional re-
sponsibility, is one prepared by stipulation under Rule 6 (f), or even better
in a proper case one under an agreed statement under Rule 6 (p). Such a
Record will almost inevitably be quite concise and to the point. It will reflect
candor and frankness by counsel on both sides, and these are qualities which
an appellate court appreciates above all else in the lawyers who appear
before it.

MISCELLANEOUS

A few miscellaneous points seem to be indicated.

There certainly is no need to subsidize the printer in making up a Record on
Appeal. Rarely is it necessary to include the caption of a pleading. The same
is true of signatures on pleadings or approvals on journal entries, jurats, verifica-
tions, proofs of service, etc. Whole paragraphs, or statements of separate counts
in a petition or separate defenses in an answer, should be omitted if not neces-
sary to the appeal. The clerk’s filing stamp is not necessary, the better practice
being simply to add a parenthetical line under the title of the pleading giving
the date of filing.

It is to be remembered that unnecessary elongation of a Record can be the
basis for the Supreme Court to “withhold or impose costs as the circumstances
of the case and discouragement of like conduct in the future may require; and
costs may be imposed upon offending attorneys or parties.” (Emphasis sup-
plied) Rule 6 (e).

Some confusion has arisen as to whether motions for preliminary orders or
post decision motions are required to be printed as in the case of records or
briefs. There is nothing in the Rules making such a requirement and it is
sufficient unprinted if filed with the Clerk of the Supreme Court together with
eight (8) legible copies, that is, nine (9) copies in all. Rule 7.
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The Record on Appeal, after it is reproduced, is not filed with the clerk of
the district court, nor is it necessary to have the clerk of the district court
transmit it to the Clerk of the Supreme Court. This is the burden of the appel-
lant at the same time he pays the docket fee of $35.00 to the Clerk of the
Supreme Court.

A point of minor significance is the style of narrated testimony with ref-
erence to first person narration vis a vis indirect quotation. The Rule specifically
prescribes a “narrative statement” rather than quotation, and narration is to be
preferred in the interest of uniformity, simplicity and conciseness. For example,
the testimony of Bill Smith would start as follows:

My name is Bill Smith. I live at the intersection of First and B. I saw the
accident on the night of June 10th. A light rain was falling at the time

Obviously more cumbersome is the practice of some lawyers in using indirect
quotation as follows:

The witness testified that he lived near the intersection of First and B. He
said he saw the accident on the night of June 10th. He testified that it was
raining lightly at the time

Two recent cases have pinpointed a very imiportant precaution to be ob-
served. They are Roe Village, Inc. v. Board of County Commissioners, 195
Kan. 247, and Corbin v. Moser, 195 Kan. 252. K.S. A. 60-258 prescribes that
a judgment is not effectively entered until either it has been entered by the
Clerk on the appearance docket or a written order has been settled and has been
actually filed with the Clerk. A notice of appeal filed prior to such an entry of
judgment is ineffective notwithstanding that the district court may previously
have announced a decision. In the Roe case an appeal was dismissed because
of such a premature filing. The provisions of K. S. A. 60-258 are most beneficial
in that they compel the finalizing of judgments and assure the existence of a
record thereof in the Clerk’s office, but appellants must keep in mind the
fact that the time for an appeal will not start to run until such finalization
is accomplished.

For those who are familiar with appeals from the Federal District Courts to
the United States Courts of Appeals, there is one distinct variation which must
not be overlooked. In the Federal practice, an appellee may attack any order
or ruling of the trial court without taking a cross appeal as long as he is not
attempting to enlarge his own rights under the lower court’s judgment or to
lessen the rights of his adversary. In other words, the appellee can admit
that the appellant’s grounds for reversal are good but insist that the lower
judgment be affirmed for reasons that the trial court did not adopt. See
Emerson v. Labor Investment Corporation, 284 F. 2d 946 (Tenth Circuit,
1960). The very opposite prevails in our State appellate procedure. This
is the result of a provision which does not appear in the Federal Rules, to-wit,
K.S. A. 60-2103(h) which reads as follows:

“When notice of appeal has been served in a case and the appellee desires
to have a review of rulings and decisions of which he complains, he shall
within twenty (20) days after the notice of appeal has been served upon him
and filed with the clerk of the trial court, give notice of his cross appeal.”

Under this language if an appellee has obtained a judgment in the district
court which gives him everything he sought but the trial court erred in
arriving at the judgment, from which judgment an appeal has been taken,
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the appellee is compelled to take a cross appeal from the failure of the trial
court to make those rulings which would have been the correct basis for the
judgment. Offhand it may seem anomalous that a successful litigant should
have to safeguard his success by appealing after a judgment in his favor.
It does, however, have the effect of compelling a careful delineation of the
issues that the appellate court is called upon to decide. This provision is
not new to Kansas. It was contained in the old Code as G. S. 60-3314.
For illustrations of its application see Hiler v. Cameron, 144 Kan. 296; Barham
v. City of Chanute, 168 Kan. 489; Schumacher v. Rausch, 190 Kan. 239;
Fields v. Blue Stem Feed Yards, 195 Kan. 167. The existence of this Rule
explains the necessity for the twenty days after the appeal for the filing of
the cross appeal. Under the Federal Rule, the twenty days is unnecessary
since the same points can be raised without the cross appeal. Incidentally,
the twenty days is after the notice of appeal has been filed and served—not
after the judgment. Conceivably the time for a cross appeal could expire less
than thirty days after the judgment.

CONCLUSION

While no doubt difficulties with the new Rules have not yet all come to light,
there certainly is no cause for alarm about those that have appeared. On the
contrary, experience with the new procedure gives many indications that the
new Rules, just like the new Code, will be most helpful to both the Court and
the Bar. Early expressions of alarm do not now appear to have been justified.
There were those who refused to believe that the Court actually meant what
was said in Rule 6 (d) to the effect that a motion for a new trial was no longer
necessary for the preservation of a point to be relied upon in an appeal. Yet,
to this date, nothing has happened to impair the full faith and credit to be
given the Rule.

In summary, a thorough understanding of the Rules plus a conscientious
effort at cooperation between opposing counsel should make the appellate prac-
tice more economical, more expeditious, and more satisfying to all concerned in
the disposition of appealed controversies.
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APPENDIX

JLLUSTRATIVE STEPs IN RuLeE No. 6
For PREPARATION OF RECORD AND BRIEFS ON APPEAL

Time
See K. S. A, 60-2103 (a)—
Within 10 days after Step 1—

Within 20 days after completion
of transcript—

Within 20 days thereafter—

Within 30 days thereafter—

Within 25 days after docketing of
appeal—
Within 25 days thereafter—

Not less than 30 days thereafter—

Nature of Step
Notice of Appeal Filed.
Appellant must order transcript.
K. S. A. 20-903. If transcript unneces-
sary, Step 4 is due.
Transcript is prepared by Official
Court Reporter.
Appellant must serve and file State-
ment of Points Relied Upon, Designa-
tion of Record, and narrative state-
ment of evidence.
Appellee must serve and file Designa-
tion of Additional Matter for Record
on Appeal and objections, if any, to
narrative statement.
Trial judge will settle any questions of
advancing funds for reproducing any
parts of record claimed by appellant
to be unnecessary. Apé)ellant must
cause Record to be reproduced and 20
copies filed with Clerk of Supreme
Court for docketing of appeal.

Appellant must file his Brief.
Appellee must file his Brief.
Clerk publishes Hearing Docket.
Oral Arguments.

(78)
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